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UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BQOARD
WASHI NGTQN, D. C.

Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQARD
at its office in Washington, D.C
on the 24th day of Septenber, 1993

DAVI D R HI NSON,
Adm ni strator,
Federal Avi ation Adm nistration,

Conpl ai nant
Dockets SE-11777 and
V. SE- 11807
THOMAS T. PARSONS and
GARY E. HAWK,

Respondent s.

N N N N N N N N N N N N N N

CPI Nl ON AND ORDER

Respondent s have appealed fromthe oral initial decision
i ssued by Adm nistrative Law Judge Jerrell R Davis at the
conclusion of an evidentiary hearing held in this case on
Septenber 4, 1991." In that decision, the law judge affirned the

Adm ni strator's orders suspendi ng respondent Parsons' airline

' Attached is an excerpt fromthe hearing transcript
containing the oral initial decision.
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transport pilot (ATP) certificate for 30 days (wth waiver of
penal ty) based on his alleged violation of 14 CF. R 91.9 and
91. 75(a), and suspendi ng respondent Hawk's ATP certificate for 15
days, based on his alleged violation of 14 CF.R 91.9.° For the
reasons di scussed below, we affirmthe | aw judge's decision and
the orders of suspension.

The altitude deviation fromwhich these cases arose occurred
on February 17, 1989, while respondent Parsons served as pilot in
command and respondent Hawk as first officer, of Metro Express
Fl i ght nunber 964 from Augusta, Ceorgia, to Atlanta, GCeorgia.
Respondent Parsons was at the controls, and respondent Hawk was
(at least initially) responsible for ATC radi o conmuni cati ons.
Respondents were flying at an assigned altitude of 11,000 feet,
and apparently m sconstrued a clearance directed to anot her
aircraft (Eastern 374) to descend to 9,000 feet, as a cl earance

for their aircraft. Although the tape of relevant ATC

? Section 91.9 [now recodified as § 91.13(a)] provided:
§ 91.9 Careless or reckless operation.

No person may operate an aircraft in a careless or
reckl ess manner so as to endanger the life or property of
anot her .

Section 91.75(a) [now recodified as 8§ 91.123(a)] provided,
in pertinent part:

8§ 91.75 Conpliance wth ATC cl earances and instructions.

(a) When an ATC cl earance has been obtained, no pilot in
command may deviate fromthat clearance, except in an
ener gency, unless an anended cl earance is obtained. * * *
If a pilot is uncertain of the neaning of an ATC cl earance,
the pilot shall inmmediately request clarification from ATC
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comruni cations reveal s a squelch (indicating sinultaneous, or
bl ocked, transm ssions) imediately followi ng this descent
cl earance, respondents contend that the "sixty four”™ which is
audi bl e after the squelch is the tail end of their
acknow edgenent. The relevant air traffic control comrunications
are set forth bel ow

0130: 24 ATC And Eastern one -- three seventy four

descend and mai ntain niner thousand.
0130: 28 Unknown [unintelligible] sixty four.

0130: 31 ATC Eastern three seventy four descend and
mai ntai n ni ner thousand.

0130: 36 EAL 374 Down to nine thousand Eastern three
seventy four.
(Exhibit C2.)

Respondent Parsons testified that both he and respondent
Hawk® heard -- rather than "Eastern one" 374 (as is reflected on
the ATC tape) -- "Eastern Metro" 964, and therefore believed the
descent cl earance was for them (Tr. 102, 115.) According to
respondent Parsons, the airline had once been called Eastern
Metro, and al though the Eastern Metro term nol ogy had been
suppl ant ed approximately six nonths prior to this incident, sone
controllers in small towns were still referring to Metro aircraft
as Eastern Metro. (Tr. 95-6, 106.) Respondent Parsons further
testified that they correctly heard the controller's imedi ate

rei ssuance of the descent clearance to Eastern 374, and Eastern

3

Respondent Hawk did not testify at the hearing.
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374' s acknow edgnent, and admtted they were "a little confused"
by it and "even considered that the controller had nade a
m stake" in clearing two different aircraft to 9,000 feet. (Tr.
102, 122, 125.)

The controller who issued the clearance (Dennis Parnman)
testified that when he noticed respondents' aircraft at 10, 300
feet he then connected it with the tail end of the squel ched

4

transm ssion he had heard one minute earlier,” and i medi ately
realized that respondents nust have taken the wong cl earance.
(Tr. 28-30.) Thus, he instructed, "Metro nine sixty four clinb
I mredi ately and clinb maintain one one thousand you were not
given niner thousand." Approximately two mnutes |ater, after
respondents had di scussed the situation in the cockpit,’
respondent Parsons contacted ATC and stated, "Yessir we, ah,
recei ved that, ah, clearance to descend to niner thousand and
read it back." ATC responded, "You did not get it you nay have
read it back but you were blocked." (Exhibit C2.)

On appeal, respondents challenge the | aw judge's credibility

finding that controller Parman heard only the "four" at the tai

end of the squel ched transm ssion. They argue that, since he

“ The | aw judge credited the controller's testinony that he
heard only the "four" (which would have corresponded with the
| ast digit of either respondents' call sign or Eastern 374's cal
sign) at the tail end of the squelch. (Tr. 24, 27, 205.)

° Respondent Hawk was apparently attending to conpany
busi ness on another frequency at the tinme the deviation was
detected by ATC. (Tr. 103.) Thus, during this tinme, respondent
Par sons was responsible for both operation of the aircraft and
ATC radi o conmuni cati ons.
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actually heard "sixty four,"” controller Parnman was on notice that
respondents had accepted the wong cl earance and was therefore
obligated to correct their m stake before they strayed fromtheir
assigned altitude. Respondents further argue that, even assum ng
controller Parman heard only the "four,"” he still should have
made a bl anket broadcast notifying all aircraft on the frequency
that the descent clearance was for Eastern 374 only.°

Accordi ngly, respondents argue that, because ATC error (in
calling Eastern 374 "Eastern one," and in failing to correct
respondents’ m staken acknow edgnent) was the primry cause of
the deviation, the violations should be dism ssed or the sanction
at least mtigated.’

The Adm nistrator has filed a reply brief arguing that the

| aw judge correctly concluded that the deviation was due solely

6

Respondents rely on the opinion testinony of a forner

mlitary air traffic controller, who has never worked in an FAA
facility, that these were the obligations of the controller in
this case. (Tr. 146, 148.) |In contrast, the Admnistrator's

wtness (a controller at the Atlanta tower for 18 years who was
instructing controller Parman at the tinme of this incident)
testified that controller Parman's handling of the situation was
"totally correct.” (Tr. 153-4, 168.) He indicated that, while a
general broadcast over the frequency that the clearance was

i ntended only for Eastern 374 (as advocated by respondents
expert) woul d al so have been proper, controller Parman's
reclearing of Eastern 374 served the sane purpose. (Tr. 168.)

" Respondents cite Administrator v. Crawford, 5 NTSB 1000
(1986) (where our dismssal of an order of suspension was based
in part on ATC s failure to reaffirma go-around cl earance, and
unwittingly reinforcing the respondent's belief that his co-pilot
had requested reconsideration of the clearance), and other cases
in which sanction was mtigated or elimnated based on ATC s
contribution to the incident.
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to pilot error,” and that he properly affirnmed the orders of
suspension. W agr ee.

In our judgnent, it was not reasonable for respondents to
construe the clearance directed to Eastern 374 (erroneously
referred to as "Eastern one" 374) as a clearance for Metro 964.
Specifically, we are skeptical of respondents' contention that
they expected to be addressed as "Eastern Metro" (which is what
they claimto have heard when the controller said "Eastern one"),
rather than their proper call sign of "Metro." Even if, as
respondent Parsons testified, sonme small-town controllers were
still using the obsolete "Eastern Metro" call sign, that would
not justify such an expectation when under the jurisdiction of
the Atlanta tower, one of the busiest in the ATC system (See
Tr. 15.) We note that, prior to the "Eastern one" transm ssion
here at issue, respondent Hawk and controller Parman had al r eady

communi cated several tines using the correct "Metro"

t er m nol ogy. °

° The |l aw judge found that "[respondents'] picking up the
wong clearance . . . was the first and only error commtted."
(Tr. 205-6.)

* Interestingly enough, those communications consi sted
primarily of an attenpt to clarify respondents' proper flight
nunber, as respondent Hawk had initially repeatedly m sidentified
the flight as Metro 304 (the flight nunber of their previous |eg
(Tr. 116)), a nunber which controller Parman did not recognize
fromhis flight strips as one which was currently within his
sector. (Tr. 18, 20, 44.) W are struck, as apparently was the
| aw judge (see Tr. 205), by the fact that the flight nunber Hawk
apparently m stook as his owmn (374) was nore simlar to his
previous flight nunber (304) than to his correct current flight
nunber (964). Taken together, these two factors (Hawk's
continued focus and apparent identification wth a previous
flight nunber, and his subsequent m sappropriation of a clearance
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Moreover, we believe that respondents' admtted, and
under st andabl e, "confusion" after hearing the second descent
cl earance to Eastern 374 shoul d have pronpted themto seek ATC
verification of their belief that they had just received a
descent clearance to the sane altitude. Their failure to do so
is inconsistent with their obligation, as airline pilots, to
exerci se the highest degree of care and attention to safety.

W agree with the | aw judge that controller Parman responded
properly to the bl ocked transm ssion by sinply reclearing Eastern
374, and that ATC error played no part in this deviation. W see
no reason to disturb the law judge's credibility determ nation
that controller Parman heard only the "four" at the end of the
squel ch.* But even assuming he heard "sixty four," as
respondents believe he did, we would still find no fault with his
handl ing of the situation, as those nunbers al one woul d not
conclusively indicate that respondents had erroneously taken the
clearance.™ Accordingly, respondents have shown no reason to
reverse the orders, or to nmtigate the sanctions.™
(..continued)
directed to a simlarly-sounding flight nunber) suggest to us a
failure in attentiveness which goes beyond nere m sheari ng.

" See Adnministrator v. Smith, 5 NTSB 1560, 1563 (1986).

" Controller Parman indicated that he was working an
extrenmely busy approach sector in which new aircraft were
regul arly checking onto his frequency, and that he assuned
(reasonably, we think) that such an aircraft attenpting to check
in was the nost |ikely cause of the bl ocked transm ssion
follow ng his descent clearance to Eastern 374. (Tr. 30, 45,
49.)

" We decline the Administrator's request for reconsideration
of our decision in Adm nistrator v. Friday, NTSB Order No. EA-




ACCORDI NGLY, I T IS ORDERED THAT:
1. Respondents' appeals are deni ed;
2. The initial decision upholding the orders of suspension is
affirmed; and
3. The 15-day suspension of respondent Hawk's pilot certificate
shal | comence 30 days after the service of this opinion and

order.®

VOGT, Chairman, COUGHLI N, Vice Chai rman, LAUBER, HART and
HAMVERSCHM DT, Menbers of the Board, concurred in the above
opi ni on and order.

(..continued)

2894, reconsideration denied, NTSB Order No. EA-2954 (1989),
hol di ng the period of suspension in cases where sanction is

wai ved pursuant to the Aviation Safety Reporting Programis a
matter inappropriate for our review. Accordingly, we affirmthe
order agai nst respondent Parsons w thout coment as to the
propriety of the (waived) 30-day suspension. In contrast, we
specifically hold that a 15-day suspension of respondent Hawk'
ATP certificate is reasonabl e and consistent with precedent.
Adm nistrator v. Carlin and Mdlin, 3 NTSB 1953 (1979);

Adm nistrator v. Sundell and Siegel, 3 NISB 1623 (1979).

S
See

“ For the purpose of this opinion and order, respondent nust
physically surrender his certificate to an appropriate
representative of the FAA pursuant to FAR § 61.19(f).



